




Subject Matter: Occupational Tax Ordinance
Date First Presented by Council at Public Meeting and Public Hearing: __11-29-01__________
Date of Adoption at a Public Meeting and Public Hearing: __12-18-01_____________
TOWN OF SHARPSBURG

COUNTY OF COWETA

STATE OF GEORGIA


ORDINANCE NUMBER ____01-13___________


TOWN OF SHARPSBURG, GEORGIA


PREAMBLE & FINDINGS


WHEREAS, the Town of Sharpsburg desires to create and adopt an Occupational Tax Ordinance as authorized by Article 1 of Chapter 13 of Title 48 of the Official Code of Georgia Annotated; and


WHEREAS, it is the desire of the Town to enact this Occupational Tax Ordinance so as to exercise this authority granted by the State Legislature of Georgia.



WHEREFORE, THE TOWN OF SHARPSBURG HEREBY ADOPTS, ORDAINS AND ENACTS THE FORGOING OCCUPATIONAL TAX ORDINANCE AS FOLLOWS:

SECTION ONE

Occupational Tax Required 

For the year 2002 and succeeding years thereafter, each person engaged in any business, trade, profession or occupation in Sharpsburg, Georgia, whether with a 'location in Sharpsburg, or in the case of an out‑of‑state business with no location in Georgia exerting substantial efforts within the state pursuant to O.C.G.A. § 48‑13‑7, shall pay an occupational tax for said business, trade, profession or occupation which tax and any applicable registration shall be displayed in a conspicuous place in the place of business, if the taxpayer has a permanent business location in Sharpsburg, Georgia. If the taxpayer has no permanent business location in Sharpsburg, Georgia, such business tax registration shall be shown to the Town Council or its designees or to any law enforcement or code enforcement officer of Sharpsburg, Georgia, or Coweta County, upon request.

SECTION TWO

Purpose

(a) The occupational tax levied herein is for revenue purposes only and is not for regulatory purposes. The occupational tax only applies to those businesses and occupations which are covered by ‑the provisions of O.C.G.A. §§ 48‑13‑5 and 48‑13‑26. All other applicable businesses and occupations are taxed by the Town pursuant to the pertinent Town ordinances, as provided by state law.

(b) The Town shall not impose any occupation tax, regulatory fee, or administrative fee on any state or local authority or nonprofit organization.

SECTION THREE

Occupation Tax Structure and Tax Levied Restrictions

(a) An occupational tax shall be levied upon those businesses and practitioners of professions and occupations with one or more locations or offices within the corporate limits of the Town of Sharpsburg, or upon the applicable out‑of‑state businesses with no location or office in Georgia pursuant to O.C.G.A. § 46‑13‑7 based upon the following criteria:

The rate of tax is determined by the Standard Industrial Classification (SIC) (Table 1 attached hereto and incorporated herein) of the taxpayer’s dominant line of business conducted within the town and the profitability ration for the type of business, profession, or occupation as measured by nationwide averages derived from statistics, classifications, or other information published by the U.S. Office of Management and Budget, the U.S. Internal Revenue Service, or successor agencies of the United States (Table 2 attached hereto and incorporated herein) and the corresponding tax class and tax liability as follows:




TAX RATES




Profitability



             Ratio/Tax Class
Tax Liability




Class 1

     $50




Class 2                 $75




Class 3

    $100




Class 4

    $125




Class 5

    $150




Class 6
     
    $200

(b)  The following are restrictions on the Town’s imposition of an occupational tax:
 
(1) No business or practitioner shall be required to pay more than one occupational tax for each of its locations.

(2)  No occupational tax shall be required from those real estate brokers, real estate agents, or real estate companies whose offices are located outside the jurisdiction and who sell property inside the Town. 

(3)  Out‑of‑state businesses with no location in Georgia shall be assessed occupational taxes, only on the types of business transacted within Georgia.

(4) An occupational tax shall not be levied in any other manner except as described in this Ordinance.

(5) An occupational tax shall not apply to any part of a business where such 
levy is prohibited or exempted by the laws of Georgia or of the United 
States.
(c) No person shall conduct a business subject to the Town's occupational tax within the Town, without first obtaining a Town business registration.

(d) The Town business registration shall be issued upon the person registering with the Town, paying applicable occupational taxes.

(e) All persons conducting a business subject to the Town's occupational tax shall exhibit and display the business registration issued by the Town in some conspicuous place in the business establishment at which address the registration was issued. Any person conducting a transient business within the Town, which is subject to this Ordinance, shall carry the registration either upon his person, or in any vehicle, or in any other convenience which is used in the business, and the person shall exhibit it to any authorized enforcement officer of the Town when so requested.

(f) Business registration shall not be transferable, and a transfer of ownership of the business shall be considered as the termination of the prior business and the establishment of a new business. A new registration shall be required, and issuance of a new registration shall be required for any new owner of the business.

(g) Any person moving from one location to another shall notify the Town of the move and the new address in writing no later than the day of moving. The same business registration will be valid at the new location, provided the new location conforms to the zoning and other regulations of the Town.

(h) The business registration shall automatically expire on February 15 of the year subsequent to its issuance.

SECTION FOUR

Businesses Not Covered By This Ordinance

The following businesses are not covered by the provisions of this Ordinance but may be assessed as an occupational tax or other type of tax pursuant to the provisions of other general laws of the State of Georgia or by Town ordinance:

(1) Those businesses regulated by the Georgia Public Service Commission.

(2) Those electrical service businesses organized under O.C.G.A. Title 46,

      Chapter 3.

(3) Any farm operation for the production from or on the land of agricultural products, but not including agribusiness.

(4) Cooperative marketing associations governed by O.C.G.A. § 2‑10‑105.

(5) Insurance companies governed by O.C.G.A. § 33‑8‑8, et seq.

(6) Motor common carriers governed by O.C.G.A. § 46‑7‑15.

(7) Those businesses governed by O.C.G.A. § 48‑5‑355.

(8) Agricultural products and livestock raised in the State of Georgia governed by O.C.G.A. § 48-5-356.

(9) Depository financial institutions governed by O.C.G.A. § 48‑6‑93.

(10) Facilities operated by a charitable trust governed by O.C.G.A. § 48‑13‑55.

SECTION FIVE

When Occupational Tax is Due and Payable
The amount of occupational tax shall be payable to the Town, at the office of the Town Council, on January 1st each year and delinquent if not paid on or before February 15th each year.  If delinquent, the person or business liable for the tax shall pay penalty of ten (10) percent of the tax or fee due.
SECTION SIX

Effect of Transacting Business When Tax is Delinquent


Each such occupational tax shall be for the calendar year 2002 and succeeding calendar, years thereafter unless otherwise specifically provided. Said registration and occupational tax shall be payable January 1 of each year and shall be delinquent if not paid

 by February 15 of each year, subject to penalties for delinquency as prescribed in of this Ordinance. On any new profession, trade or calling begun in the Town of Sharpsburg in 2002 or succeeding years thereafter, the registration and tax shall be delinquent if not obtained immediately upon beginning business and a penalty of ten (10%) percent of the amount of administrative fee and occupational tax owing plus eighteen (18%) percent per annum of the administrative fee and occupational tax owing from the date the administrative fee and occupational tax become delinquent to the date of payment shall be assessed. The tax registration herein provided for shall be issued by the Town Council and if any person, firm or corporation whose duty it is to obtain a registration shall, after said registration or occupational tax becomes delinquent, transact or offer to transact, in the Town of Sharpsburg any of the kind of profession, trade or calling in this Ordinance specified without having first obtained said registration, such offender shall, upon conviction, be subject to up to the maximum fine and/or the maximum term of imprisonment as authorized by the Town's Charter.

SECTION SEVEN

Registration and Failure to Obtain

(a)
All persons subject to the occupational tax levy pursuant to this Ordinance shall be required to obtain the necessary registration for said business as described in this Ordinance, and in default thereof the officer or agent soliciting for or representing such persons shall be subject to the same penalty as other persons who fail to obtain a registration. Every person commencing business in the Town of Sharpsburg after January 1 of each year shall likewise obtain the registration herein provided for before commencing the same; and any person transacting or offering to transact in the Town of Sharpsburg any of the kinds of business, trade, profession or occupation without first having so obtained said registration, shall be subject to penalties provided therefore.

(b)
Each such registration shall be for the calendar year in which the registration was obtained unless otherwise specifically provided. There is hereby imposed a penalty upon each business which fans to apply far and obtain an appropriate business registration and pay all tax and fees as provided herein before February 15 of each year. Every person commencing business in the Town of Sharpsburg after January 1 of each year shall obtain the registration required before commencing such business. Any person transacting or offering to transact in the Town of Sharpsburg any business, trade, profession or occupation without first having obtained said registration shall be subject to the penalties provided in this Ordinance. Said penalties shall be in addition to all other penalties, civil and criminal herein provided.
(c)
The registration herein provided for shall be issued by the Town Council, and if any person, firm or corporation whose duty it is to obtain a registration shall, after said occupational tax becomes delinquent, transact or offer to transact in the Town of Sharpsburg any of the kind of business, trade, profession or occupation without having first obtained said registration, such offender shall be subject to the penalties provided therefore.

SECTION EIGHT

Payment of Occupational Tax With No Location in Georgia

(a)  An occupational tax is hereby imposed on those businesses and practitioners of professions with no location or office in the State of Georgia if the business’s largest dollar volume of business in Georgia is in the Town of Sharpsburg and the business or practitioner:



(1)  Has one or more employees or agents who expert substantial efforts 


      within the jurisdiction of the Town of Sharpsburg for the purpose of 



      soliciting business or serving customers or clients; or

(2) Owns personal or real property which generates income and which is

      located within jurisdiction of the Town of Sharpsburg.


(b)  Out-of-state transient businesses or occupations, which plan to, intend to, or actually do, transact business within the Town shall register with the Town prior to transacting business within the Town, and shall pay to the Town the occupational tax.

 
(c)  Any business or practitioner of a profession with no location or office in the State of Georgia shall be exempt from assessment of an occupational tax under this ordinance if such business or practitioner submits proof of payment for a local business or occupational tax in another state on the business’s or practitioner’s sales or services in the State of Georgia.

SECTION NINE

Lines of Business to be Identified on Registration

The business registration of each business operated in the Town shall identify the line or lines of business that the business conducts, and shall identify the dominant line of business that the business conducts.  No business shall conduct any line of business without first having that line of business registered with the Town of Sharpsburg.
SECTION TEN

Number of Business Operating in Town 
Where a person conducts business at more than one fixed location, each location or place shall be considered a separate business for the purpose of occupational tax.
SECTION ELEVEN

Professionals

(a)  Practitioners of professions as described in O.C.G.A. § 48‑13‑9 (c)(1)(18) may not be levied an occupational tax in excess of $200.00.

(b)  Any practitioner whose office is maintained by and who is employed in practice exclusively by the United States, the state, a municipality or county of the state, instrumentalities of the United States, the state or a municipality or county of the state shall not be required to obtain a license or pay an occupational tax for that practice.

SECTION TWELVE

Evidence of State Registration on Qualifications
(a) 
Each person who is licensed by the secretary of state pursuant to O.C.G.A. Title 43 shall provide evidence of proper and current state licensure before the Town registration may be issued.

(b) 
Each person who is licensed by the state shall post the state license in a conspicuous place in the licensee's place of business and shall keep the license there at all times while the license remains valid.

(c)
Any business required to obtain health permits, bonds, certificates of qualification, certificates of competency or any other regulatory matter shall first, before the issuance of a Town business registration, show evidence of such qualification.

SECTION THIRTEEN

Inspection
(a)
In any case the Town of Sharpsburg, through its officers, agents, employees or representatives, may require information from businesses, practitioners, and occupations doing business within the corporate limits regarding the site of any location or office and payment of any occupation taxes or regulatory fees to other local governments, and may inspect the books of the business or person for which the returns are made. The revenue collection officer shall have the right to inspect the books or records for the business of which the return was made in Sharpsburg, Georgia, and upon demand of the Town Council, such books or records shall be submitted for inspection by a representative of the Town of Sharpsburg within 30 days. Failure of submission of such books or records within 30 days shall be grounds for revocation of the tax registration currently existing to do business in the Town of Sharpsburg. Adequate records shall be kept in Sharpsburg, Georgia, for examination by the Town Council at its discretion. If, after examination of the books or records, it is determined that a deficiency occurs as a result of underreporting, a penalty of ten (10%) percent of the occupational tax on the underreported amount plus eighteen (18%) percent per annum of the occupational tax on the underreported amount from the date the unpaid occupational tax became delinquent to the date of payment shall be assessed.

(b)
The Town may not require the payment of a fee by any business, occupation, or practitioner in order to ascertain whether such business, occupation, or practitioner has paid occupation tax to another local government.

(c)
Upon the failure of any business to pay said occupational tax or any part thereof before it becomes delinquent or upon failure to make any of said returns within the time required herein, or upon failure to make a true return, or upon failure to amend a return to set forth the truth, or upon failure to permit inspection of its books as above provided, any business tax registration granted by the Town of Sharpsburg under this Ordinance permitting the owner of said business to do business in the Town for the current year shill be, ipso facto, revoked, without appeal. No new business tax registration shall be granted by the Town for the operation of a business for which any part of the occupational tax herein provided for is at that time unpaid or to an individual, firm or corporation who has failed to submit adequate records as requested by the Town Council. If the Town cannot suspend the right of the practitioner to conduct its business, the imposition of civil penalties shall be permitted and pursued by the local government in the case of delinquent occupational tax.

SECTION FOURTEEN

Revocation

(a)
Any person, their managers agents or employees, who do business in the Town of Sharpsburg after the registration for said business has been revoked; any persons, their managers, agents or employees, hereby required to make registrations, and who fail to make said returns within the time and in the manner herein provided, or refuse to amend such registrations so as to set forth the truth, or who shall make false registrations; and any persons, their managers, agents or employees who refuse to permit an inspection of books in their charge when the officers, agents, employees or representatives of the Town request such inspection, during the business hours of the Town of Sharpsburg, for the purpose of determining the accuracy of the registrations herein provided for, shall be subject to penalties as authorized by the Town’s charter for an ordinance violation. The Town may suspend the right of the person, manager, agent, or employee to conduct its business and to impose civil penalties.

(b)
In addition to the other remedies herein provided for the collection of the occupational tax herein levied, the Town Council of the Town of Sharpsburg, Georgia, upon any tax or installment of said tax becoming delinquent and remaining unpaid, shall issue execution for the correct amount of said tax against the persons, partnership or corporation liable for said tax, which said execution shall bear interest at the rate of eighteen (18%) percent per annum from the date when such tax or installment becomes delinquent, and the lien shall cover the property (in the Town) of the person, partnership or corporation liable for said tax, all as provided by the ordinances and Charter of the Town and the laws of Georgia. The lien of said occupational tax shall become fixed on and date from the time when such tax or any installment thereof becomes delinquent. The execution shall be levied by the Town Council upon the property of the obligor located in the Town, and sufficient property shall be advertised and sold to pay the amount of said execution with interest and costs. All other proceedings in relation thereto shall be had as is provided by ordinances and Charter of the Town and the laws of Georgia, and the obligor in said execution shall have rights of defense, by affidavit of illegality and otherwise, which are provided by the Charter of the Town and the laws of Georgia in regard to tax executions. When a nulla bona entry has been entered by proper authority upon an execution issued by the Town Council against any person defaulting on the occupational tax, the person against whom the entry was made shall not be allowed or entitled to have or collect any fees or charges whatsoever for services rendered after the entry of the nulla bona. If at any time after the entry of nulla bona has been made, the person against whom the execution issues pays the tax in full together with all interest and costs accrued on the tax, the person may collect any fees and charges due him or her as though he or she had never defaulted in the payment of the taxes.

(c) If any holder of a business registration issued by the Town should be engaged in unlawful activities, acts which would constitute violations of laws of the State of Georgia, Town ordinances, Town zoning regulations, Town heating, electrical, building codes, and Coweta County health codes, and where such unlawful activities are such as to directly or indirectly affect their qualification to conduct the business for which they were registered or involves the conduct of such business, and where the holder is doing business within the Town, the business registration may be revoked or suspended in the manner provided herein.

(d) Where it is reported to the Town Council that a holder of a business license registration is engaged in such unlawful activities, a preliminary investigation shall be conducted by the Town Council or its designee in order to determine whether there is a basis for the reports. If the Town Council's preliminary investigation reveals that there may be a basis for revocation or suspension of the registration, the holder will be notified to appear before the Town Council on a date certain and show cause why his business registration should not be revoked or suspended. The holder may appear in person at said hearing or be represented by counsel. At the conclusion of the hearing, the Town Council, based upon evidence submitted at said hearing, shall enter an order making a finding of fact and then:

(1) Find that the evidence does not authorize revocation or suspension;



(2) Issue a warning to the holder;

(3) Suspend the registration and probate suspension;


(4) Suspend the registration for up to 30 days;

(5) Revoke the registration.
(e) Within ten days from the date of the order from the Town Council, the holder may appeal the decision of the Town Council by filing a notice of appeal with the Town Council. Any decision of the Town Council to suspend pending a hearing by the mayor and Town Council shall automatically be scheduled for a hearing before the Town Council and mayor no later than 30 days from the date of the suspension. Notice of appeal shall supersede any suspension, pending hearing, except a suspension pending a hearing by the mayor and council on revocation. The Town Council shall schedule a hearing before the mayor and Town council and notify the holder of the time and date of the hearing. Either party shall have the right to subpoena witnesses at this hearing. At the conclusion of the hearing, the mayor and council may affirm, overrule, or partially affirm and partially overrule the decision of the Town Council.


(f) The Mayor and Town council are authorized to:



(1)
Find in favor of the holder;




(2)
Issue a warning to the holder;




(3)
Suspend the registration and probate suspension;




(4)
Revoke the registration and probate revocation;




(5)
Revoke the registration; and




(6)
Take any other appropriate action regarding holder.

(g) Any person who shall knowingly violate the Town's requirement for business 
registration shall place in jeopardy such person's privilege of doing business in the Town. The mayor and council, at its discretion, may rescind or suspend the registration of any such person, or withhold the issuance of a business registration.

SECTION FIFTEEN

Appeals

Any person who is of the opinion that such person's occupational tax has been incorrectly assessed or that such person's line or business classification is incorrect shall have the right to appeal to the Mayor and Town council; provided, that such person shall first have stated such position in writing to the Town Council and shall have been unable
SECTION SIXTEEN

Public Hearings

(a) The Town council shall conduct at least one public hearing before adopting any ordinance or resolution regarding the occupational tax as set forth in this Ordinance.

(b) In any year when revenue from occupation taxes is greater than the revenue from occupation taxes for the preceding year, the Town Council shall conduct at least one public hearing as a part of the process of determining how to use the additional revenue.

SECTION SEVENTEEN

Exemption or Reduction

The Council may by subsequent ordinance or resolution provide for an exemption or reduction in occupational tax or a credit against occupation tax owed to one or more types of businesses or practitioners of occupations or professions as part of a plan for economic development or attracting or encouraging or maintaining selected types of businesses or practitioners of selected occupations or professions. Such exemptions or reductions in occupational tax shall not be arbitrary or capricious and the reasons shall be set forth.

SECTION EIGHTEEN

Definitions


(a)  Location or office shall include any structure or vehicle where a business, profession or occupation is conducted, but shall not include a temporary or construction work site which serves a single customer or project or a vehicle used for sales or delivery by a business or practitioner of a profession or occupation which has a location or office.


(b)  Occupation tax means a tax levied by a local government on persons, partnerships, corporations, or other entities for engaging in an occupation, profession, or business for revenue raising purposes.


(c)  Regulatory fees means payments, whether designated as license fees, permit fees, or by another name, which are required by a local government as an exercise of its police power and as a part of or an aid to regulation of an occupation, profession, or business.  The amount of a regulatory fee shall approximate the reasonable cost of the actual regulatory activity performed by the [city/county].  A regulatory fee may not include an administrative fee.  Development impact fees as defined by paragraph 8 of O.C.G.A. § 36-71-2 or other costs or conditions of zoning or land development are not regulatory fees.

(d)  Dominant line means the type of business, within a multiple-line business, which is the major and principal source of such business.


(e)  Person shall be held to include sole proprietors, corporations, partnerships, nonprofits, or any other form of business organization, but specifically excludes all nonprofit organizations.


(f)  Practitioner of profession or occupation is one who by state law requires state licensure regulating such profession or occupation as designated by O.C.G.A. § 48-13-9 (c), but shall not include a practitioner who is an employee of a business, if the business pays and occupational tax.              
SECTION NINETEEN

 This Ordinance shall become immediately effective upon its second reading and adoption by the Town Council.

SECTION TWENTY


The Preamble of this Ordinance shall be construed to be, and is hereby incorporated by reference as if fully set out herein.

SECTION TWENTY-ONE


The sections, paragraphs, sentences, clauses, and phrases of this Ordinance are severable, and if any phrase, sentence, paragraph, or section of this Ordinance shall be declared illegal by the valid judgment or decree of any court of competent jurisdiction, such an illegality shall not affect any of the remaining phrases, clauses, sentences, paragraphs, and sections of this Ordinance.

SECTION TWENTY-TWO


All ordinances and parts of ordinances in conflict herewith are hereby expressly repealed as of midnight on December 31, 2001.
[Signatures appear on the following page.]

APPROVED BY THE MAYOR AND COUNCIL OF THE TOWN OF SHARPSBURG at a regular meeting of the Mayor and Council on the 18th_ day of ____December______, 2001, by the following voting for adoption:






_______________________________






Clay Cole, Council Member





________________________________





Larry Hyde, Council Member





________________________________





David Mullins, Council Member

Attest:




________________________

Alvin G. Arrowood, Mayor

_______________________

Robin Spradlin, Town Clerk
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